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Executive Summary 
 
The Productivity Commission’s proposal for a National Disability Insurance Scheme 
(NDIS) is an exciting vision for people with disabilities, their families and carers, and the 
many support workers who work with them. It faces many challenges: design, financing, 
governance. The NDIS needs, and merits, support from the entire community. 
 
It is important that focus on the NDIS not be lost or diluted. The NDIS needs to be as 
simple and as comprehensive as possible. And the financing task needs to be made as 
small as possible by garnering savings in current systems wherever possible. 
 
The Commission demonstrated graphically the deficiencies and inefficiencies of existing 
fault based injury compensation systems. It proposed a separate, more generous,  
National Injury Insurance Scheme (NIIS), for ‘catastrophic injury only’, that will see 
these existing systems stay in place until a review in 2020. So who is covered by the NIIS 
and who only by the NDIS will need to de determined, with inevitable delay, uncertainty 
and cost. What’s more, those injured already injured will not be eligible for the NIIS 
when it starts. Injured people who have received NDIS support and then get common law 
damages will need to repay the cost of the NDIS support. 
 
The NDIS should provide benefits for all people with disabilities who have support needs 
based only on the extent of those needs, not the health issue that gave rise to them. 
 
This paper analyses the problems posed by the NIIS proposal, and makes the following 
recommendations: 
 

1. The NDIS should provide entitlement based benefits for all people with disabilities who 
need support 

2. The NDIS should provide support for people with disabilities related to injury on the 
same basis as for other people with disabilities 
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3. The NDIS should be the primary provider of support for all people with disability. The 
NDIS should not recover support costs from injured people who  receive common law 
damages 

4. All injured people should be entitled to Medicare benefits, including free treatment in 
public hospitals. Health insurance benefits should likewise be available to all injured 
people who have health insurance. 

5. Recognising the potential to minimise NDIS support costs, all governments should work 
urgently to improve the availability of rehabilitation and other care services to all those 
who could benefit from them. 

6.  In light of recommendations 1 to 5, no separate NIIS should be established. 

7. Each State and Territory government should provide a no fault income replacement 
system for road injuries and work injuries. 

8. Where a benefit is available to an injured person from the NDIS, Medicare or health 
insurance, or a State based income replacement scheme, the corresponding head of 
damage should not be available in common law claims 

9. Fault based medical indemnity claims should be abolished at the establishment of the 
NDIS 

10. New financing sources specifically for support of people with disabilities due to injury 
should not be pursued. Overall NDIS funding should include funding for these services. 

Introduction and Outline 

The Productivity Commission’s Disability Care and Support report contains an exciting vision of 
improved disability support through the National Disability Insurance Scheme (NDIS) for all 
people with disabilities, with provision as an entitlement to every Australian based on their need 
for support. This vision is strongly supported. 
It is quite unacceptable in a prosperous and fair society, as exists in Australia in 2011, that social 
security and universal health insurance provide a wide set of entitlement benefits, but that people 
with support needs due to disability have heavily rationed benefits, and that families bear the load 
of support in many cases, often with no or totally inadequate assistance. 
 
The Productivity Commission’s report is also an opportunity to integrate injured people with the 
support systems that apply for all people in the community so that equal support needs receive 
equal assistance and so that entitlement disputes are eliminated. 
 
The inefficient and inequitable support and compensation systems for injured that have grown up 
piecemeal over a century or more are long overdue for comprehensive reform. This will benefit 
injured people, promote rehabilitation and free up resources to help fund the NDI. 
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This paper will examine the reasons why the Productivity Commission proposed the NDIS and a 
separate National Injury Insurance Scheme (NIIS). Key consequences of this approach will be 
explored. It will be argued that the NDIS should be designed as an all embracing scheme, 
providing support to all people with a disability on the basis of need for assistance, and regardless 
of the health condition associated with the disability. Such an approach removes the need for a 
separate NIIS and the eligibility criteria and determination systems to decide which people will be 
covered by the NDIS and which by the NIIS. 
 
The funding consequences of a single NDIS are explored and consequences for reform of 
ongoing injury compensation systems assessed. 
 
References throughout the paper to ‘the report’ or ‘the Commission report’ and page references  
are to the Productivity Commission report ‘Disability care and Support’, Report No 54, July 
2011. 
 
The Productivity Commission’s Justification for a separate National Injury 
Insurance Scheme (NIIS) 
 
The NDIS is to provide eligible people with disabilities with ‘support’ (Recommendation 3.1). 
The NIIS is to provide ‘care and support’ including ‘all medical treatment, rehabilitation, home 
and vehicle modifications and care costs’ (Recommendation 18.1). ‘It would fund all reasonable 
and necessary clinical health services, medical and social rehabilitation, early interventions, 
therapies, care and home and vehicle modifications’ (P 853).  
 
Income payments would not be included. It would appear that the support provisions are designed 
to match those of the NDIS.  
 
All injured people would be entitled to support from the NDIS if they are not covered by the 
catastrophic injury criteria of the NIIS. However, NDIS support would be recoverable from those 
who succeeded with a common law claim (P 917). 
 
Why was a separate NIIS proposed? The Commission states (P 852):  
‘The Commission considers that, to avoid the many deficiencies of common law 
compensation systems, and improve outcomes for people with catastrophic injuries, 
governments should create a no-fault system of nationally consistent care and support 
arrangements for people with catastrophic injuries (a National Injury Insurance Scheme, 
or NIIS). 
 
The Commission proposed that the NIIS be fully funded (P 905). The Commission recognised 
that, as a consequence, ‘People who acquired a catastrophic injury in the past would continue to 
be supported by the existing disability and health system and/the NDIS.’ 
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Definition of ‘Catastrophic Injury’ 
 
The Productivity Commission proposed the following criteria (P 794):  

• ‘Severe brain injury and spinal cord injury are the most common types of serious or 
catastrophic injury, but multiple amputations, severe burns and permanent blindness can 
also be ‘catastrophic’ and give rise to a similar need for treatment, rehabilitation and 
lifetime care and support. 

• The severity of the injury would be based on a range of relevant clinically-verified 
measures, such as: 

– length of Post Traumatic Amnesia (for example, greater than seven days)  

– Neurological Spinal Cord Injury level or score on the ASIA impairment scale  

– amputations of the upper and/or lower extremities at or above the fingers and or adjacent 
to or above the knees 

– full thickness burns to greater than 40 per cent of the body, or full thickness burns to the 
hand, face or genital area, or inhalation burns causing long term respiratory impairment 

– legal blindness — field of vision less than 20 degrees in diameter 

– Functional Index Measure (for example, 5 or less, or 2 less than the age norm)’ 
 
Funding the NIIS 
 
The Commission went to extraordinary lengths to propose a funding source to correspond to 
various types of ‘catastrophic’ injury included in the NIIS. Thirty six pages of the report are 
devoted to this topic (P868-904). 
 
Road and work based injuries would contribute. There are well established sources of income for 
existing systems, and more or less of those revenues should be tapped for the NIIS and the NDIS, 
depending on final design. 
 
Complex proposals are put forward for bicycle injuries, aviation injuries, public transport injuries, 
health system injuries and injuries arising in the general community.  
 
NIIS issues 
 
1 Scope 
 
Catastrophic injury as defined is restrictive. It leaves out many injured people currently 
compensated by injury compensation systems. These have to rely on the NDIS and existing 
systems, which have been demonstrated in Chapter 17 to be deficient for most injuries in most 
jurisdictions. 
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Eligibility determination could be lengthy, expensive and contested. The eligibility criteria 
described earlier relate to the nature of the injury, not to support needs. Some of the criteria are 
fairly objective: spinal cord injury and burns, but others are not: eg, ‘severe’ brain injury, 
‘multiple’ amputations. Only the Functional Index Measure (FIM) is linked to disability, and the 
domains covered by the FIM ignore several key disability domains, as described in the WHO 
International classification of Functioning, Disability and Health (ICF). One can see elements of 
existing compensation litigation continuing in these eligibility contests. 
 
Appendix I of the Commission’s report attempts to respond to this problem by proposing a two 
tiered assessment system ‘Borderline’ cases would be admitted to the NIIS for two years, and 
then reassessed. But this only delays the assessment issue, and the impact of this delay on 
rehabilitation is not addressed. The flaw is in basing NIIS eligibility on the nature of the injury, 
and this cannot be wished away. 
 
2 Funding 
 
Full funding is unnecessary. Solvency is not an issue, given a government agency is operating the 
scheme. Exclusion of all people injured before the NIIS commences is unfair in light of the gross 
inadequacies of the existing systems. 
 
A fully funded injury scheme precludes any assistance from that scheme for people with 
disabilities which result from injuries which occurred prior to scheme commencement. In 
contrast, the NDIS would cover other people with disabilities regardless of the date of onset of 
the disability or when their need for support first arose. The Commission report states that ‘The 
care and support needs of people with existing catastrophic injuries, and not covered by any of 
the present no-fault arrangements, would be met through NDIS’ (P852). Such an outcome for the 
injured would be an inequitable and probably politically unsustainable position. 
 
However, having some reserves gives stability to the scheme, so strict pay as you go is also not 
necessary, An approach which broadly maintains current contributions to injury schemes as 
funding for the new system would avoid chance windfalls to some contributors, and provide a 
source of funds to assist people injured before commencement who have been excluded from 
compensation as well as assisting pay for the broader coverage. Because of the long term nature 
of many benefits, some build up of reserves is likely. 
 
Partial funding leaves open the possibility of risk rating for major classes of injury, in particular 
road and work injury. There are sound economic arguments for current economic and social 
activities to bear the cost of injuries that arise in the conduct of this activity. In these areas, there 
are well established and relatively efficient premium setting and collection systems.  
 
But this does not extend to the wide net recommended by the Commission report, where 
collection costs and eligibility determination would be fraught and expensive, and in many cases 
counter productive to prevention efforts.  
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3 Existing systems remain in place 
 
Chapter 17 has described the inequities and inefficiencies of most existing compensation systems, 
notably those that rely on the common law. As previously stated, the Commission’s aim in 
proposing an NIIS includes: 
 
‘to avoid the many deficiencies of common law compensation systems’. 
 
Yet these common law compensation systems will remain in place for those not covered by 
catastrophic injury provisions and for those injured before its commencement. Savings from the 
elimination of these systems will not be available for the new scheme. 
 
An outstanding example is the medical indemnity system. Health agencies are actively 
encouraging universal reporting of error on a no fault basis, to underpin prevention efforts. 
Specialist agencies such as the Australian Health Care Safety and Quality Commission and the 
NSW Clinical Excellence Commission are actively establishing and improving error reporting 
systems. People using the health system do suffer adverse events which give rise to ongoing 
support needs, and these support needs are often confounded with their support needs arising 
from their underlying health conditions. It is counter productive to seek to apply fault in these 
systems (with all the consequent damaging results for affected health professionals), or to 
somehow seek to provide different assistance to support needs dependent on the health condition 
that has given rise to them. 
 
 
4 Preferred eligibility for rehabilitation and related services 

The Productivity Commission proposes that the NIIS provide all necessary ‘care’ for people with 
catastrophic injury. ‘Care’ includes ‘all reasonable and necessary clinical health services, 
medical and social rehabilitation, early interventions, therapies, care, and home and vehicle 
modifications’ (P 853). As many of these services are in short supply in Australia, it must be 
asked what impact this provision will have on those within the NIIS and, importantly, those not 
covered by the NDIS. 

The Commission acknowledges the supply side problem: ‘The stream of funding provided 
would also help develop specialist health services necessary for rehabilitation, which tend to be 
under-developed and under-funded in the health system (such as specialised brain injury 
centres).’ (P853) 

The Commission makes no proposals to ensure that this enhancement of specialist services is 
pursued. The Workforce chapter (Ch 15) considers only the disability support workforce, where 
it acknowledges the need for active development strategies to respond to much expanded 
demand.  

There is no national strategy in place to deal with an expansion of these services, apart from 
clinical services (which are being addressed through the National HealthWorkforce Agency). 
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The likely result in the absence of a deliberate and urgent workforce and infrastructure expansion 
would be a diversion of existing resources towards those with NIIS funding. The existing 
preferred rehabilitation recipients (those with compensation coverage) will be substantially 
expanded. There will be increased competition for scarce skilled resources and a likely loss of 
access for those outside the NIIS. This proposal to prefer NIIS eligible people is therefore 
inequitable for the many people who could benefit from Australia’s excellent rehabilitation 
services if their availability was expanded.  
 
Further, the NIIS will give preferred access to existing services to a class of people subject to the 
current rationing regime (those with catastrophic injuries who currently do not receive full 
rehabilitation). The Commission rightly notes that people fighting their way through current fault 
based systems suffer significant disincentives to full rehabilitation. Removal of these 
disincentives will increase their demand and these people will be covered by the NIIS for these 
services. 
 
Many people without catastrophic injury now receive excellent rehabilitation from Australia’s 
publicly funded services, or are covered by health insurance for these services. Examples include 
people who have suffered stroke or incapacitating conditions such as Guillaume Barré syndrome. 
But many miss out because of the limited supply of skilled people and specialist facilities, and the 
low priority these services receive in a health system dominated by the demand for acute services. 
 
Rehabilitation and related services need to be expanded to provide necessary care to all people 
who can benefit from these services. Preference should not be given to an arbitrarily defined 
expanded group. 

 
5 Recoveries 
 
Injured people who receive Medicare benefits before their entitlement to NIIS coverage is 
determined will still need to pay back these benefits to Medicare. Injured people not covered by 
the NIIS will continue to be subject to the cumbersome and costly compensation recovery 
arrangements. 
 
Similarly public hospital charges will need to be raised and paid by the NIIS or by existing 
compensation systems for those injured people not covered by the NIIS. 
 
An alternative approach would be for NIIS to pay benefits to people seeking NIIS coverage, 
before their eligibility is determined. But if their claim is ultimately unsuccessful, these benefits 
would have to be repaid, offset by claims on Medicare or private health insurance: also a complex 
and costly process. 
 
Injured people not eligible for the NIIS who access the NDIS and subsequently receive a common 
law payment will be subject to recoveries of NDIS benefits by the NDIS (P 917). This will 
require complex account keeping for many years for a wide range of NDIS beneficiaries. 
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6 Revenue Sources 
 
Seeking revenue sources for an NIIS for the various types of injuries has led to an array 
of proposals for revenue sources. Apart from road and work injury, these new sources 
would each require a large amount of negotiation and possible controversy. Any such 
controversy risks diversion of attention and effort from the central task of implementing 
the NDIS. 
 
7      Exclusion of People with Cerebral Palsy from NIIS 
 
The Productivity Commission correctly recognised the lack of scientific authority for linking 
cerebral palsy to birth injury. It therefore recommended that all people with cerebral palsy be 
excluded from the NIIS and be covered by the NDIS (P 881). 
 
In fact, the preceding section of the Commission report shows clearly that there are many health 
conditions which can be argued to arise from an adverse health event (877-880). It proposed an 
expert panel to determine eligibility for the NIIS for those claiming injury in the health system 
(P879). This demonstrates clearly the eligibility issues that a separate NIIS will give rise to. The 
concept of an expert panel, with all the evidence the panel would need to properly base its 
decisions, highlights the costs, delays and uncertainty that would arise from the existence of 
separate NDIS and NIIS. 
 
In fact, this recognised exception of cerebral palsy is far from unique. The origin of a need for 
support should not be the determining factor: the support needed should determine the support 
received. 
 

8 2020 Review 
 

At recommendation 18.7, the Commission proposed a review of the NDIS in 2020. The review 
would consider, inter alia, widening NIIS coverage to other heads of damages and merging the 
NDIS and the NIIS. 
 
This is an impractical and unrealistic proposal. It is impractical because the machinery to operate 
two distinct systems, and to determine which people fell into which scheme, would by then be in 
place. No action would be in hand to reduce the gaps in rehabilitation and related services 
between NIIS claimants and NDIS claimants, so merger would face the same barriers as exist 
now. 
 
Importantly, savings available through reform of injury based compensation arrangements will 
not be available now, to assist the implementation of the NDIS. That jeopardises the success of 
the campaign for the NDIS. 
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It is unrealistic because the opportunity for change in injury compensation arrangements exists 
now, while the flux around creation of the NDIS exists. A stand alone review of injury 
compensation arrangements will draw in all the existing vested interests around current systems, 
notably common law, as the Commission faced, and so expertly exposed. Those forces against 
reform have been active and largely successful since the 1970s, and are far more likely to be 
successfully confronted as part of a national reform of support arrangements for all people with 
disabilities than in an injury specific review. 
 
 
A Better Way Forward 
 
The preferred way to move forward is to remove distinctions between injured people and 
the rest of the community wherever possible, and to do this now. This argues against a 
separate NIIS, for a unified NDIS, and for coverage for all injured people under Medicare 
and private health insurance arrangements. 
 
1 A Unified NDIS 

A single eligibility threshold should apply for all people. Eligibility should be based on need for 
support without regard to the health condition giving rise to the need for support. The need to 
establish the presence of a ‘a catastrophic injury’ to be eligible for the NIIS would generally be a 
more stringent threshold than establishing eligibility for the NDIS. This eligibility would not be 
based on need for support but on the type of injury. Eligibility for the NIIS would provide a 
fertile ground for disputes and litigation. It is also likely that establishing the presence of 
‘catastrophic injury’ will continue to provide disincentives to rehabilitation until eligibility is 
determined: the use of FIM scores is a clear example.  

Many people with a need for support would be excluded from the NIIS, and left to cope with the 
existing disjointed and inadequate insurance systems across the country, or alternatively seek 
assistance through the NDIS. (This appears to have been recognised by the Commission, as at P 
911, there is a suggestion that a no fault ‘insurance system’ be developed for non-catastrophic 
injury. It is not specified who might undertake this development task.) 
 
A design principle for new disability support arrangements (both NDIS and NIIS) must be that 
the source of disability should not be the matter determining eligibility or support provided. Need 
for support should be the criterion. 
 
Second, the limited coverage of the NIIS produces the most undesirable outcome that existing 
systems need to be left in place for those who have suffered a non-catastrophic injury and who 
have a need for support. Chapter 15 of the draft report comprehensively demonstrates the 
inadequacy and waste involved in those existing injury compensation systems that are based on 
fault. A priority of the new arrangements must be to ensure that these systems are supplanted as 
the source of disability support for injured Australians. 
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2 Medicare Coverage for all Injured People 
 
Injured people who receive compensation have been excluded from mainstream support systems 
such as Medicare, including free public hospital treatment and health insurance benefits. 
 
Medicare is a universal entitlement system for Australian citizens and permanent residents. When 
Medibank was first introduced in 1975, it covered injured people without regard to their 
compensation status; this universal eligibility was removed in 1976, and was not restored when 
Medicare was introduced in 1984.  
 
To enforce this exclusion, complex and expensive administrative arrangements have been put in 
place. People using public hospitals are queried as to their compensation status, and charges are 
raised if there is compensation coverage. These bills often remain unpaid until the compensation 
case is determined, causing ongoing administrative costs and a percentage of bad debts.  
 
Medicare Australia operates a Compensation Recovery scheme Medicare Australia has 
estimated that, in 2006, 30% of benefits recovered from compensation payments were absorbed 
in running the recovery scheme (Senate Community Affairs Committee, Inquiry into the Health 
and Other Services (Compensation) Amendment Bill 2006). In 2009-10, $4.7 million (a relatively 
small amount) was recovered from 2819 compensation cases (Medicare Australia Annual Report 
2009-10, P 32). 
 
Medicare is now a firmly established universal entitlement for all Australians. The continued 
discrimination against injured people is an anomaly that should be corrected now. The limited 
recoveries made by the Commonwealth, and the expense of achieving them, could suggest that 
the cost of this change may not be significant for the Commonwealth, But there needs to be 
estimation of the costs that are now met directly by compensation provisions which would 
transfer to Medicare. 
 
The change would have substantial implications for the States and Territories. These should be 
explored and taken into account in the overall Commonwealth-State/Territory funding package 
for the NDIS, where State disability support expenditures will be transferred to the NDIS. In fact 
there is unlikely to be a more appropriate time to deal with this discrimination issue. 
 
 
3 Increased Provision of Rehabilitation and related services 
 
The Commission report refers to the under provision of rehabilitation services for those not 
covered by compensation arrangements. This is undoubtedly true. 
 
But the consequent course of action should be to increase the supply of these services. The health 
reform arrangements give some priority to this task, by moving to put funding of’ ‘sub-acute’ 
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health services on the same basis as acute health services. But much more effort and recognition 
is needed. 
 
Given the entitlement basis of the NDIS, there is a strong fiscal argument for improved 
rehabilitation and other ‘care’ services (referred to here as related services). People’s support 
needs can be reduced significantly if they receive the rehabilitation (including habilitation, or 
early intervention, services) they require. The environment can also be modified (at home, in the 
workplace and in the community) to reduce support needs.  
 
Increased rehabilitation and related services provision must be a priority for NDIS both to meet 
needs and to minimise NDIS outlays. A separate NIIS, with preferred access to these services, 
will be counter productive for all those covered by the NDIS.  
 
4 NDIS Benefits to be Primary, with no clawback 
 
The Productivity Commission proposed that injured people who are not covered by the NIIS but 
instead receive support from the NDIS should repay the cost of their NDIS support should they 
receive a common law payment (P 917). This is a perverse proposal, and should be rejected.  
 
The NIIS limited coverage is limited to those with ‘catastrophic’ injury. Other injured people 
would still need to seek compensation for other ‘care’ costs that are not covered by the NDIS. If 
they have to rely on a common law claim, all the costs and disadvantages of that system will still 
apply to them, including the disincentive to rehabilitation. And, if and when they receive 
damages, their reliance on the NDIS is lost and they have to repay the cost of what they have 
received. 
 
The aim should be to make the NDIS (and NIIS) the primary systems for providing support to 
injured people, with no repayment to these schemes from any other compensation received. 
Making the new schemes(s) primary would leave at most a supplementary role for common law. 
There should be no recovery by NDIS from common law damages. 
 
 
5 Immediate Wind back of existing compensation systems 
 
The Commission has not recommended the outright abolition of common law claims for injured 
people. Instead it has recommended a review in 2020.  
 
But given the inequities and inefficiencies so well discussed in Chapter 17, the NDIS (and NIIS) 
need to be designed to minimise, or better eliminate, the role for common law damages. This will 
give increased certainty to injured people from the time they are injured. Importantly, the lower 
the likely benefits from a common law claim, the less likely they are to be pursued, given that 
administrative and legal costs will not be reduced. 
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The Commission report proposes that the common law head of damage for support be abolished 
for those covered by the NIIS. This is strongly supported. 
 
But the head of damage for support should be abolished for all injured people pursuing common 
law claims. That would overtake the clawback proposal criticised in the preceding section. 
 
Once injured people are included in Medicare, there is no need for a head of damage for health 
costs, either past or future. 
 
There is plenty of scope to act now on wind back, and to reap the administrative savings available 
from wind back as rapidly as possible to support the NDIS (and the expansion of Medicare and 
rehabilitation and related services proposed here). 
 
One barrier is the exclusion of income replacement from the NDIS proposals. One step could be 
taken, however, to minimise the need for income replacement schemes. This would be to provide 
social security benefits such as disability pension and sickness benefit without regard to 
compensation entitlement. This would substantially reduce the need for additional income 
replacement through alternative systems. 
 
To the extent that income replacement needs remain these should be provided by Australia wide 
no fault insurance schemes along the lines of workers compensation or the no fault road injury 
schemes that already exist. These could remain State and Territory based. The Victorian transport 
scheme could be a model to follow. The Victorian scheme provides: 
• 80% of lost income for 18 months 

• Benefits for lost earning capacity for a further 18 months from the date of injury, and 
continuing until the earlier of normal retirement age or age 65 for people with impairment of 
more than 50%. However these benefits cease if a common law settlement for pecuniary loss 
is reached. 

It is recognised that arrangements could differ across jurisdictions. The top priority for reform 
should be the removal of fault based systems and their associated costs and inequities. 
 
A special case is medical indemnity. Once the NDIS is in place, people with support needs related 
to health based incidents will have the same universal support as others in the community with 
similar needs. Then the health arguments against a fault based compensation system (described 
earlier) should become paramount, and the fault based system should be abolished. That would 
maximise the opportunities for all those in the health system to strive to reduce the circumstances 
in which health adverse events arise, and to confront directly circumstances around adverse 
events as soon as they are recognised. 
 
If it is thought that there is some need for income replacement provisions, a separate no fault 
solution should be sought (as was done in New Zealand). But the need for such a scheme needs to 
be demonstrated. The major users of health systems are aged people, who are covered by a well 
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developed income support system (through the aged pension and superannuation). Children will 
have their support needs met through the NDIS and are entitled to social security benefits. 
 
6 Financing  
 
Financing the NDIS will be a major issue for all levels of government.  The Commission 
proposed that the Commonwealth take on the NDIS financing task, and leave the NIIS to 
the States and Territories. However, States and Territories now make substantial own 
source financial contributions to the financing of disability services. Maintenance of 
effort by the States and Territories should be a minimum position for these jurisdictions.  
 
When releasing the report in August 2011, the Australian Government’s announced the 
establishment of a joint Commonwealth/State task force to pursue implementation of the 
NDIS. That decision foreshadows development of a joint financing arrangement for the 
NDIS. 
 
Given the size of the NDIS financing task, there may be some impact on overall taxation 
structures for the various jurisdictions, but wider economic and social issues then come 
into play. It is most unlikely that small levies of the type discussed by the Commission 
would figure in such a taxation mix. 
 
Conclusion 
 
An NIIS separate from the NDIS raises a range of problems. People with catastrophic 
injuries occurring after the NDIS and NIIS commence would be treated more generously 
than other people with disabilities. Eligibility issues between the two schemes would 
need to be developed and applied to injured people, with consequent delay, uncertainty 
and cost. 
 
Instead, a unified NDIS is proposed. The need for expanded rehabilitation and related 
services for all people with disabilities should be recognised and pursued by all 
governments, with specific attention to expansion of the workforce and infrastructure 
required. 
 
The discriminatory treatment of injured people under Medicare and private health 
insurance should be terminated so that Medicare becomes a truly universal system. 
 
The financial impacts of the expansion of rehabilitation and related services, and the 
removal of Medicare discrimination, should be included in the overall financing task of 
the NDIS. 
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Finally, the introduction of the NDIS should be accompanied by a comprehensive effort 
to remove common law damages for injuries, and, while such possibilities remain, to 
minimise incentives for injured people to pursue them. Heads of damage should be 
removed where an alternative no fault NDIS, Medicare or other benefit is in place. These 
no fault benefits should be primary, with no recoveries if a person receives common law 
damages. 
 
Community and government focus should be on the substantial task of achieving a 
comprehensive NDIS, where support and care are financed according to need, not 
according to the source of the disability.  


	Executive Summary
	Introduction and Outline
	The Productivity Commission’s Disability Care and Support report contains an exciting vision of improved disability support through the National Disability Insurance Scheme (NDIS) for all people with disabilities, with provision as an entitlement to e...
	A single eligibility threshold should apply for all people. Eligibility should be based on need for support without regard to the health condition giving rise to the need for support. The need to establish the presence of a ‘a catastrophic injury’ to ...
	Many people with a need for support would be excluded from the NIIS, and left to cope with the existing disjointed and inadequate insurance systems across the country, or alternatively seek assistance through the NDIS. (This appears to have been recog...


